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NOTISER

Under rubriken Notiser redovisas nyheter som ror insolvensritt med ett brett
anslag. Nyheterna kommer frin olika aktorer verksamma inom dmnena.
De dterkommande aktirerna dr dnnu si linge Akademien for Insolvensratt,

Institutet for foretagsrekonstruktion och Kronofogdemyndigheten.

Akademien for Insolvensritt

'The Insolvency Law Academy

VAD AR AKADEMIEN
FOR INSOLVENSRATT?

Akademien for insolvensritt samlar
kompetens fran rittsvetenskap, eko-
nomiimnen sivil foretags- som na-
tionalekonomi samt andra imnen.
Tanken ir att utveckla och stirka
forskning, utbildning och samver-
kan kring omradet insolvensritt.

Akademien for insolvensritt har

bildats for att 6ka fokus pa insol-
vensritt och forbdttra forutsittningarna for tvirvetenskaplig forsk-
ning. Med insolvensritten som utgangspunkt behandlas dven im-
nesomraden som dr nira forknippade, bland annat avtals-, kop-,
arbets- och skatterdtt samt brott mot borgenirer och andra dirtill
hoérande brott.
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AKADEMIEN FOR INSOLVENSRATT
HAR FLERA SYFTEN:

Akademien dr en plattform for interna och externa forsk-
nings- och utbildningsfrigor inom ett flerdisciplinirt omride
vilka dmnena insolvensritt och foretagsekonomi utgdr en

grund for. Forskningsfragorna har ett brett anslag.

Akademien knyter samman séivil seniora forskare som mer
juniora postdoc-forskare och doktorander. Den ger dven moj-
ligheter att knyta doktorander till universitetet samt att ut-
veckla fortsatt forskning inom omradet och stirka kopplingen

till Handelshogskolans utbildningar.

Akademien arrangerar konferenser och dterkommande semi-
narier med olika teman for alla som ir intresserade av Amnet:
rittsvetare och féretagsekonomer inom akademin, advokater,
domare, dklagare, civilekonomer, revisorer och andra yrkes-
verksamma som vill folja den pagiende utvecklingen. For-
hoppningen dr ocksd att uppmuntra framtidens jurister att

intressera sig for insolvensritt.

Rédet bestir numera av féljande ledaméter;

Marie Karlsson-Tuula, juris doktor, professor i civilritt,
Handelshogskolan vid Karlstads universitet

Annina, H. Persson, juris doktor, professor i rattsvetenskap

med inriktning mot civilritt vid Orebro universitet
Eleonor Kristoftersson, professor i skatteritt vid Orebro

Karl Gratzer, professor i foretagsekonomi och

entreprenorskap vid Sédertorns hogskola

Nick Dimitrievski, juris doktor, Handelshogskolan vid

Karlstads universitet

Johan Lorentzon, ekonomie doktor, Handelshogskolan

vid Karlstads universitet
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Mikael Mellqvist, juris hedersdoktor vid Stockholms

universitet, lagman i Gotlands tingsritt.
« Rolf Abjsrnsson, advokat
+ Ulrik Higge, advokat i Rosengrens Advokatbyra
* Joakim Hedstrom, advokat DLA Piper
I Akademien for Insolvensritt har det skett ett byte av akademiriden.
Advokaten Erik Selander pi DLA Piper har stillt sin plats till
torfogande och i hans stille intrider advokaten Joakim Hedstrom

ocksd verksam pa DLA Piper. Akademien hilsar Joakim vilkommen

till vir kommande verksambhet.

Lis mer pa kau.se/hhk, Akademien for insolvensritt.

Vilkomna!

Marie Karlsson-Tuula
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Nagra doktorsavhandlingar i civilritt

under 2018

Under det gingna édret har det kommit nagra avhandlingar inom

dmnet civilritt. Dessa presenteras i det f6ljande:

Antonia Krzymowska

MAKLARRATTSLIGA PRINCIPER VID
FORETAGSFORMEDLING

Department of Law, Stockholm University, 2018. 5. 436

Abstract

'The thesis deals with principles in brokerage law. In the thesis, the
legal position of the broker has been analysed by contrasting the
business broker to other types of intermediaries.

A prerequisite for legally defining the business broker is the sys-
temisation of intermediation law in individual matters and analysis
of the applicability of intermediation law to the business broker. By
answering the question of what might be applicable to the business
broker in certain matters, the legal guise of this party has taken
form. It is also through this method that it is possible to analyse
how the system in which the business broker exists — intermediation
law — affects and shapes this legal party. The purpose of this thesis is
not limited to investigate the business broker's legal position. This is
rather a by-product of a method whose purpose is to identify which
norms in intermediation law have the character of principles, in the
sense of norms with broad applicability.

'The relationship between an intermediary and a broker can be des-
cribed in the following way: brokerage law is a subset of interme-
diation law. An intermediary is thus a wider concept encompassing
various different parties, including the broker. A secondary result of
the research is that it is probably possible, on the back of the conclu-
sions drawn regarding business brokers, to draw further conclusions

regarding the legal positions of other, non-regulated, types of brokers.
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Chen Kelly

INTRESSEKONFLIKTER, FINANSIELLA’
MARKNADER, EU FINANSMARKNADSREGLERING,
KINESISK FINANSMARKNADSREGLERING,
KINESISK RATT

Department of Law, Stockholm University, 2018, 5. 376

Abstract

The dissertation is an analysis of financial services firms’ duty to
manage the conflicts of interest that can arise within the scope of the
firm-client relationship in the financial services sectors in the EU
and China. Three services in particular are used as examples, namely
buying and selling shares in companies on behalf of clients, invest-
ment advisory, and individual portfolio management in relation to
such shares. The study examines and compares the legal solutions
adopted in the EU and China.

In both legal systems, different aspects of the conflicts of interest
issue can be identified; the issue is addressed by several norms. The
study encompasses the private law aspect, the regulatory framework,
and the interplay between them.

In the EU and China, issues in the financial services sector could
be addressed by norms of various nature, which can give rise to
complex legal landscapes. In such legal landscapes, in addition to
statutory laws and regulations, there are norms of the quasi-binding,
soft law, and international nature. In the examination thereof, it is
necessary to adopt analytical concepts and frameworks that trans-
cend the traditional approach to law and lawmaking. The complexity
of the legal landscapes thus poses challenges to the traditional syste-
matics of law generally used to organize legal thinking.

Therefore, the dissertation presents an analytical tool which was
developed during the course of the study. It is an ideal-typical model
that is focused on norm-making, i.e., the xyz of norm-making. It
is a heuristic device that could serve as an aid to analyze complex
legal landscapes. The dissertation suggests that the xyz-model could

be applied for mapping out legal landscapes composed of norms of
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various nature, including those that fall under the scope of soft law,

and provide a simplification of complex legal realities.

Jeanette Andersson

OMSORGSPLIKT OCH GOD SED I AVTAL OM
SHIPMANAGEMENT

Departemnet of Law Orebro univerisity 2018, s. 450

Abstract

Under Swedish law a service provider’s performance is pervaded by
a duty of care (Swe:omsorgsplikt). The study deals with the meaning
and significance of the duty of care in a ship management contract
under which a shipmanager undertakes to carry out one or several
management services in respect of the vessel as agents for and on
behalf of a shipowner. The study is mainly focused on the shipma-
nager’s duty of care and duty to perform the management services in
accordance with sound ship management practice as set out in the
standard ship management agreement SHIPMAN 2009.The first
aim of the study is to analyze and systematize the shipmanager’s
duty of care in a ship management agreement. The second aim of the
study is to analyze what it means to provide management services
in accordance with sound ship management practice. Thirdly, the
shipmanager’s duty of care is examined in relation to a service pro-
vider’s general duty of care in long term commercial relationships.
To achieve these aims, anumber of research questions are examined,
namely: Regarding the meaning and extent of a shipmanager’s duty
of care: What is the relevance and meaning of a service provider’s
duties to act in accordance with the mandate and in the interest of
the client, to follow the client’s directions, to perform the service
professionally, to act with care when choosing a counterparty to the
prospective contract, to take good care of the client’s property, and
to give account for the services?

Regarding the question of sound ship management practice: How

does the shipmanager’s
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duty of care differ from the duty to perform the management
services in accordance with sound ship management? Which duties
to act with care and in accordance with sound ship management
practice could be required from the shipmanager as regards specific
ship management processes such as the vessel operating budget, the
vessel operating report, and the use of safety and quality manage-
ment systems. In addition, the sanctions and legal consequences of
a breach of the duty of care are analyzed briefly. The study is based
on a problem- and interestoriented methodological approach with
teleological considerations and weighing of different interests. Also,
the study of the meaning and significance of the shipmanager’s duty
of care includes certain internal aswell as external comparative ele-
ments. A number of different theories of the duty of care are exa-
mined and analyzed. The conclusions of the study are summarised
in Chapter 8. One general conclusion is that the shipmanager’s duty
of care and duty to perform the management services in accordance
with sound ship management practice could be viewed and serve
as a managementcontrol function towards the interests of the con-
tractual promise, the contractual relationship as well as the interest

of sustainability respectively.

Anders Fernlund

FRANCHISING: FRIKTION MELLAN
TRANSNATIONELLA AFFARSMODELLER OCH
NATIONELL SARREGLERING

Department of Law, Stockholm University, 2018, 5. 405.

Abstract

Business models are created by business people in order to achieve a
purpose. If a business model is successful, it will be widely used and
might become transnational, i.e., not limited by national borders.
However, most legislation is limited by national borders. This disser-
tation analyzes and describes how national legislation aftects trans-

national business models. For purposes of clarity, the transnational
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business model of franchising has been used as a continuous, concre-
te example and object for examination.

This dissertation describes, analyzes, compares and systematizes
the business model franchising and its role in the legal system. The
study describes the evolution of the business model from the 1850s
to the present date. An important question is whether the pheno-
menon is the same all over the world, i.e., whether it is defined in
the same way and bound by the same rules and norms. To find out,
a full-range study was conducted of the national legislation directly
aimed at franchising in the 36 countries that have introduced such
legislation. To widen the focus, definitions and norms from different
organizations and projects involved in franchising were also inclu-
ded in the analysis. Through use of a reduction model, a standard
definition, like a lowest common denominator, was extracted.

As only 18 percent of the world’s countries have introduced special
legislation on franchising, a sub-study was conducted to analyze if
franchise law should be considered a legal field unto its own and
hence if it would be viable to legislate specifically about franchising.
'The study showed that franchising aftects and is aftected by so many
fields of law that it would not be correct to speak about franchise
law. Another study covered the 36 countries with specific franchise
laws, to analyze the extent of equivalency between these laws, only
to show a great variation in the rules. All rules that deviated from
the standard definition of franchising were seen as friction rules.
'The frictions resulting from such rules were described and analyzed.
An alternative to specific legislation could be global harmonization
through international conventions, model laws or self-regulation.
Various actions already taken in these directions were described,
compared and analyzed. Another alternative would be not to legis-
late and instead rely on general legal principles. This was described
and analyzed in the dissertation in the light of legislative studies,
with both Grant Thornton’s “five stages of drafting” and Lon Fuller’s

“desiderata” used to test this option.

Marie Karlsson-Tuula
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Insolvensrattslig tidskrifts
temanummer till Stefan Lindskog

Det forra numret av Insolvensrittslig tidskrift nummer 3 for
2018 tillignades den f.d. ordféranden i Hogsta domstolen Stefan
Lindskog. Det fanns flera anledningar till detta. En ér hans
pensionsavging frin domstolen i augusti i ar. En annan dr Stefan
Lindskogs langa girning som jurist och en mycket framgéingsrik
advokat. Advokatgirningen utférdes foretridesvis i dmnet
insolvens- och aktiebolagsritt med dirmed tillhérande fragor.
Hans advokatgirning har kommit lite i skymundan av hans
tjidnstgdring som justitierdd, avdelningsordférande och till slut

ordférande i Hogsta domstolen. Advokatyrket utévade Stefan inom
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Wistrands advokatbyra med bérjan vid Géteborgskontoret ar 1977
tills han blev utndmnd till justitierdd under ar 2008. Stefan har
ocksa varit verksam i akademien som docent och bl.a. adjungerad
professor pa Handelshégskolan vid Géteborgs universitet. Dessa nu
nimnda roller har Stefan pi ett férnidmligt sitt kopplat samman.
Stefan spinner bagen 6ver manga olika rittsomraden och har en
omfattande kunskap och rittsvetenskaplig produktion lingt Sver
det vanliga. Temanumret 6verlimnades under hogtidliga former till
Stefan pa Sillskapet i Stockholm den 17 oktober. Han fick ocksa
en kopia av det portritt som nu hinger pd Hogsta domstolen och

som Stefan sjilv ska snickra en ram till. Hir foljer négra bilder fran

tillstdllningen.
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Nytt stillningstagande fran
kronofogdemyndigheten

Kronofogdemyndighetens kom i juni med ett nytt stillningstagande
angiende de krav som stills pd konkursforvaltare och deras kon-
torsorganisationer. Stillningstagandet redogor ocksé f6r Kronofog-
dens instillning till fragor som rér konkursfoérvaltarkretsens storlek
och utveckling 6ver tiden. Stillningstagande 2/18/TSM och ersit-
ter 8/09/TSM.

Kronofogdemyndighetens kvalifikationskrav dr f6ljande:

* Till konkursforvaltare ska endast utses sirskilt kvalificerade
personer sdrskilt inriktade pa affirsjuridik och konkursfor-
valtning. En konkursforvaltare ska ha sidana kunskaper, er-
farenheter och personliga egenskaper som gor denne limplig
tor konkursforvaltaruppdrag. Nigon 6vre aldersgrins f6r for-

ordnande som konkursférvaltare uppstills inte.

* En konkursforvaltare ska forfoga direkt 6ver en vil utvecklad
kontorsorganisation, limpad f6r konkursférvaltning. Anli-
tandet av sakkunniga bitriden f6r sedvanliga forvaltningsét-
girder fir inte vara motiverat utifrin att forvaltaren saknar
sadan kompetens inom den egna kontorsorganisationen. Den
som arbetar som ensam obestandsjurist i en organisation bor i

lingden inte godtas som konkursforvaltare.

* En person som uppfyller kraven i detta stillningstagande ska
inte nekas att inga i konkursforvaltarkretsen. Kronofogden
kan godta forslag pa konkursforvaltare, dven om denne inte
ar uppford pa tingsrittens administrativa lista 6ver konkurs-
forvaltare.

* En konkursforvaltare dr skyldig att bibehalla sin och sin or-
ganisations kompetens. Kronofogden ska motsitta sig nya
térordnanden for forvaltare som inte lingre bedéms upptylla

kvalifikationskraven.

Marie Karlsson-Tuula.
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Insolvensdirektivet 2012/30/EU

snart klart

Genom en skrivelse den 23 november 2016 forelade kommissionen
Europariddet och Europaparlamentet ett forslag till Europaparla-
mentets och radets direktiv om ramar f6r férebyggande omstruktu-
rering, en andra chans. Vidare giller direktivet atgirder for att gora
torfaranden for omstrukturering, insolvens och skuldavskrivning
och om dndring av direktiv 2012/30/EU.

Forslaget grundar sig pa artiklarna 53 och 114 i férdraget om
Europeiska unionens funktionssitt och omfattas siledes av det or-
dinarie lagstiftningsforfarandet. Forslaget utgor ett centralt resultat
inom ramen foér handlingsplanen f6r en kapitalmarknadsunion och
i strategin f6r den inre marknaden. Dess syfte dr bl.a. att minska de
storsta hindren for den fria rorligheten f6r kapital som foljer av skill-
nader i medlemsstaternas ramar f6r omstrukturering och insolvens.
Milet dr dven att sikerstilla sd att livskraftiga foretag och entrepre-
norer i ekonomiska svirigheter har tillgang till effektiva ramar for
torebyggande omstrukturering. Syftet dr ocksa att foretagen ska fa
en andra chans samtidigt som borgenidrernas intressen skyddas.

Europaparlamentets utskott for rittsliga fragor réstade om betdn-
kandet i juli 2018. Betinkandet godkindes vid Europaparlamentets
plenarméte i september 2018. Det innebir att interinstitutionella
térhandlingar kan inledas si snart rddet har antagit sin stindpunkt.
Forhandlingar pagéir nu och milet dr att det ska vara klart fore valet
Europa parlamentet. Forslaget beskrivs under debatt i kommande

nummer.

Marie Karlsson-Tuula
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Minnesskrift till professor
Jan Rambergs minne

Den 28 januari 2018 avled professor Jan Ramberg, professor vid ju-
ridiska institutionen, Stockholms universitet. Denna minnespubli-
kation hedrar professor Rambergs enastiende livslinga bidrag till
privatritten. Jan Ramberg féddes 1932 och var en praktiserande
advokat i 15 ar innan han disputerade 1970. Han utsdgs senare till
professor i civilritt vid juridiska institutionen, Stockholms universi-
tet - en anstillning som han holl fram till sin pension r 1997, varef-
ter han fungerade som huvudansvarig f6r Riga Graduate School of
Law. Jan Ramberg var verksam i Internationella handelskammaren
(ICC) 1 30 ar, sirskilt med INCOTERMS. Ramberg skrev sjuttio-
sju juridiska bocker och manga artiklar i svenska och utlindska tid-
skrifter. Han blev internationellt erkdnd for sitt arbete med INCO-
TERMS, principerna for europeisk avtalsritt och som medlem av
CISG Advisory Council. Han var en av Sveriges mest engagerade
skiljemin i internationell skiljedom och en uppskattad foreldsare
i Sverige savil som utomlands. Minnesskriften 6verlimnas under
hogtidliga former till familjen den 28 januari 2019 pa Stockholms
handelskammare. Redaktorer for minnesboken dr professor Marie

Karlsson-Tuula och professor Annina H. Persson.
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